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familiar principle of the law of partnership. One partner is not held liable for 
contracts and torts of his firm because he is estopped to deny liability, but 
because the contract is his, by reason of the agency accompanying the partner- 
ship relation. 

To sum up our conclusions, no criticism is intended of the ruling on the 
question of pleading, which seems the real point at issue — since, as explained, 
we are not sure what the precise character of the pleading was. We are unable, 
however, to endorse the view, apparently entertained by the court, that the 
appellant is not liable on the notes in suit as a maker, but, if liable at all, only 
on an implied assumpsit. 

The Georgia case of McCauley v. Gordon, relied on by the court, as "identical 
in principle with the one under consideration," and quoted from at length, seems 
scarcely apposite. There, one partner transferred to a firm creditor a note made 
by a third person to his copartner, and endorsed it, without authority, in his co- 
partner's name — the partnership not being a party to the instrument. A vital 
distinction' here is that the notes were /inn notes, and hence the firm, in discount- 
ing them, warranted the genuineness of the endorsements — the warranty binding 
every member of the firm, and therefore the appellant. 



City of Kichmond and Anothee v. Smith.* 
Supreme Court of Appeals : At Kichmond. 

January 29, 1903. 

1. Richmond Carnival Association — Right to obstruct streets — Charter powers. 

The Circuit Court of the city of Richmond has no power to grant a charter to 
a corporation authorizing it to obstruct a public highway, and the charter 
granted to the Richmond Carnival Association does not purport to confer such 
power. 

2. Public Highways — Control over — Obstructions — Streets — Power of city. Public 

highways, whether in the country or in a city, belong completely and entirely 
to the public at large, and the supreme control over them is vested in the 
legislature. A city, in the absence of legislative authority, has no power to 
authorize its streets to be obstructed by the erection of structures therein 
which unnecessarily impede or incommode the lawful use of the streets. 

3. Streets — Obstructions — Nuisance per se. An obstruction in a street need not be 

permanent in order to constitute it a nuisance. A platform sixty-four feet 
long, twelve feet wide and six feet high, erected in a street, with liberty to 
maintain and use the same for a period of twelve consecutive days, and to 
which large crowds are daily attracted, is per se a nuisance. 

4. Municipal Corporations — Streets — Nuisance — Liability of city — Ultra vires 

acts. If a city, without legislative authority, authorizes the erection of a 

« Reported by M. P. Burks, State Reporter. 
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nuisance in one of its streets, it is liable in damages for the injuries resulting 
therefrom. The city cannot escape liability merely because it exceeded its 
powers in authorizing the nuisance. 

Error to a judgment of the Law and Equity Court of the city of 
Eichmond, rendered December 2, 1901, in an action of trespass on 
the case, wherein the defendant in error was the plaintiff, and the 
plaintiffs in error were the defendants. Affirmed. 

The opinion states the case. 

Henry B. Pollard, Murray M. McGuire, and H. C. Riely, for the 
plaintiffs in error. 

Wise & Watkins and Wyriham R. Meredith, for the defendant in 
error. 

Harrison, J., delivered the opinion of the court. 

The record shows that, in the year 1900, the Eichmond Carnival 
Association obtained a charter of incorporation from the Circuit 
Court of the city of Eichmond authorizing it to create, maintain 
and conduct in the city of Eichmond, and county of Henrico, sUch 
exhibitions and displays of the manufactures, resources and in- 
dustrial enterprises of the city of Eichmond, or such other cities, 
counties and States, as may tend to advance the welfare of such 
cities, counties or States so exhibiting, by affording a temporary 
or permanent collection and exposition of the various industries, 
resources, mercantile and business opportunities of the localities 
represented for the encouragement of investment, by home or 
foreign capital, in existing or new enterprises. And in furtherance 
of this object to hold or give such free or paid performances, 
spectacles, entertainments • or parades as may to said corporation 
seem proper and advisable. 

The association applied to the council of the city of Eichmond 
for permission to use the streets and to erect certain structures 
thereon, with a view to holding a street fair or carnival from May 
14 to 19, 1900, inclusive. The permission was granted by an 
ordinance approved April 5, 1900, authorizing, "so far as the city 
could grant such authority," the association to erect, and maintain 
in and along the streets named, wooden or canvas booths or other 
structures, and, with the consent of the committee on streets, to 



1903.] CITY OP EICHMOND V. SMITH. 803 

suspend the use of the roadbed of the streets used, or certain parts 
thereof, as a highway for horses or vehicles during the period pre- 
scribed, and for three week days prior thereto, and for three week 
days thereafter. It being further provided by the ordinance that the 
association might lease or rent to persons, firms, or corporations 
the booths Or other structures, for such compensation as to it may 
seem just, and that the association or its lessees might sell wares, 
goods, or merchandise, or exhibit shows or performances without 
being liable to any tax therefor. 

It further appears that among the structures erected by the 
association was one between Third and Fourth streets, on the north 
side of Broad street, sixty-four feet long, twelve feet wide, and six 
feet high, extending a distance equal to its width, from the curb 
line into the street, with a three-foot railing around the outside. 

The petition for a writ of error states that there were immense 
crowds of people on Broad street, and that to entertain the crowd, 
numerous free shows were given, and among such performances a 
"cake walk" was in progress on the large platform mentioned, on 
the night of May 19, 1900. That for the purpose of the show, the 
stand was cleared, so that there were on the platform nine per- 
formers, a band of five or six musicians, some officers of the Carnival 
Association, and several special policemen; that the officers of the 
association and the policemen were there chiefly to keep the crowd 
from standing on the platform, and thus obstructing the view, and 
that they made many efforts to do so, in which they were partially 
successful; that in spite of these efforts, however, when the band 
struck up and the performance actually commenced, many people 
clambered on the outside of the stand, holding on by the railing ; 
that the railing on the side next the sidewalk was thus pulled off; 
that the sidewalk was tightly packed with people, and after the 
crowd was cleared away the plaintiff, Robert Lee Smith, a boy be- 
tween twelve and thirteen years of age, was found on the pavement 
with his left leg broken and bruised on his hip and arms. 

To recover damages for the injury thus received this action was 
brought by the infant plaintiff, suing by his next friend, against 
the city of Richmond and the Richmond Carnival Association. 
The result of the trial in the lower court was a judgment in favor 
of the plaintiff for $500, the Carnival Association being designated 
as primarily liable, as provided by statute. Acts 1899-1900, pp. 
288-9. This judgment we are asked to review and reverse. 
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The Circuit Court did not, as contended, have the power to 
grant a charter authorizing the beneficiaries thereunder to obstruct 
the public highway, and in the charter of the Eichmond Carnival 
Association no such authority is found. The material part of the 
charter has been already set forth, and the language employed does 
not expressly or by implication authorize the obstruction of the 
streets of Eichmond with the structure complained of in the case 
at bar. 

The ordinance of the city authorizing the erection of the struc- 
ture in question is relied on to defeat the claim of the plaintiff. 
The city had no power or authority, in the absence of a grant from 
the General Assembly, to confer upon the Carnival Association the 
right to erect this structure in the public streets. No such 
authority is found in its charter or the general law. On the con- 
trary, the charter only gives the city authority to remove structures, 
obstructions and impediments from the streets, and to prevent them 
from being encumbered or obstructed. The power and authority 
of the city is contained in its charter and bounded thereby. It 
has no other or different control of the streets than is prescribed 
in the charter or the general statutes of the State. Having no legis- 
lative authority to grant the use of the streets for such purpose, 
the ordinance was a nullity, and in no way affects the plaintiff's 
right to recover in this case. Elliott on Eoads and Streets (2d ed.), 
sec. 653; Norfolk City v. Chamberlaine, 29 Gratt. 534; Norfolk 
Railway & Light Co. v. Consolidated Turnpike Co., 40 S. E. 897 ; 
Stanley v. City of Davenport, 54 Iowa 463. 

The contention of the plaintiff is that this large wooden structure, 
erected by the Eichmond Carnival Association in a public street 
of the city with the knowledge and permission of the city of Eich- 
mond, was a nuisance per se, and that the plaintiff, having suf- 
fered damage in consequence of its erection, the defendants are 
liable. This question is raised alike by the demurrer to the de- 
claration and by the instructions, and is the crucial question in the 
case. 

It is well settled that public highways, whether they be in the 
country or in a city, belong, not partially, but entirely, to the public 
at large, and that the supreme control over them is in the legis- 
lature. It is also an established general rule that any unauthor- 
ized obstruction which unnecessarily impedes or incommodes the 
lawful use of a highway is a public nuisance at common law. 
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1 Wood on Nuisances, sees. 248-250; Elliott on Streets and 
Roads (2d ed.), sec. 645; Dimmett v. Eskridge, 6 Munf. 311; 
Yates v. Town of WarrentOn, 84 Va. 337 ; People v. VanderbiM, 28 
N. Y. 396. The general rule mentioned is subject to a class of 
exceptions which result from the necessities of trade or business, 
such as placing building materials in the street for immediate use 
in the erection of a building; or a merchant placing gefods in the 
street to be removed to his store; or a coach or omnibus stopping 
in the street to take up or set down passengers, and in many other 
ways ; but even such privileges as these, born of necessity, must be 
exercised without unreasonable or unnecessary delay in removing 
such temporary obstructions. A reasonable time in which to re- 
move such temporary obstructions being such time as is required 
in the ordinary course of business for their removal. Wood on 
Nuisances, sees. 256-257. 

In Wood on Nuisances it is said : "Any unreasonable obstruction 
of a highway is a public nuisance and indictable and punish- 
able as such. As to precisely what the extent of the obstruction 
must be, in order to create a nuisance, is not definitely settled by 
the cases. But it would seem that strictly speaking, any encroach- 
ment upon any part of a highway, whether upon the travelled part 
thereof or on the sides, comes clearly within the idea of a nuisance. 
. . . . The public is entitled to the full and free use of all the 
territory embraced within a highway in its full length and breadth, 
not only for the purpose of public travel, but also for all the pur- 
poses legitimately incident thereto, .... and it is no de- 
fence that the encroachment is really for the benefit of the public." 
1 Wood on Nuisances, sec. 250. 

In Elliott on Roads and Streets, it is said that, "Public highways 
belong, from side to side and end to end, to the public, and any 
permanent structure or purpresture which materially encroaches 
upon a public street and impedes travel is a nuisance per se, and 
may be abated, notwithstanding space is left for the passage of the 
public. This is the only safe rule, for, if one person can permanr 
ently use a highway for his own private purposes, so may all, and 
if it were left to the jury to determine in every case how far such 
an obstruction might encroach upon the way without being a 
nuisance there would be no certainty in the law, and what was at 
first a matter of small consequence would soon become a burden not 
only to adjoining owners, but to all the taxpayers and the traveling 
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public as well. Thus, expediency forbids any other rule. But 
even if it did not, the rule is well founded in principle, for it is 
well settled that the public are entitled, not only to a free passage 
along the highway, but to a free passage along any portion of it 
not in the actual use of some other traveller, and if this be true it 
necessarily follows that there can be no rightful permanent use of 
the way for private purposes." Elliott on Eoads and Streets (2d 
ed.), sec. 645. 

The numerous decisions cited by these learned authors show that 
the doctrine they announce has its foundation in the common law 
and prevails in England, and generally in the United States. It 
is insisted by the plaintiffs in error that the structure erected on 
Broad street was a temporary obstruction; that not being per- 
manent it could not be regarded as a nuisance per se. The word 
permanent does not always embrace the idea of absolute perpetuity 
or lasting forever. An examination of the authorities shows that 
the ordinary acceptation of the word is far from being enforced in 
declaring a nuisance to be permanent. Is is permanent in contra- 
distinction to that class of nuisances, already mentioned, which are 
regarded as temporary, and made necessary by the exigencies of 
business. 

An enormous structure, sixty-four feet long, twelve feet wide, 
and six feet high, although not erected for an indefinite period, 
would seem to be sufficiently permanent in its nature to be a 
nuisance per se in contemplation of the general rule governing such 
cases, and we can find no warrant in the law for treating it as 
belonging to that class of temporary obstructions made necessary 
by the necessities of business. It is, however, not necessary that 
an obstruction should be permanent in order to be a nuisance. 
"An obstruction may be a nuisance although not of a permanent 
character. Any unauthorized use of a public highway so extensive 
or so long continued as to be unreasonable may amount to a 
nuisance." Elliott on Eoads and Streets (2d. ed.), 648; Cohen v. 
Mayor of New York, 113 N. Y. 532 ; Callanan v. Gilman, 107 N. 
Y. 360; Smith v. McDowell, 148 111. 51; Osage City v. Larkin, 40 
Kan. 206; Utile's Admr. v. City of Madison, 42 Wis. 643; Ben- 
nett v. Fifield, 13 R. I. 139. 

In the case of Cohen v. Mayor of New York, supra, which in- 
volved the right of a grocer to keep his grocery wagon standing day 
and night in front of his store when not in use, under a permit 
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from the city to do so, and for which privilege an annual license 
fee was paid, the court said, that the permit of the city council 
conferred no right upon the party who obtained it ; that the storing 
of the wagon in the highway was a nuisance; and that the city 
was liable to the plaintiff for the death of his intestate caused by 
the accident which resulted from the presence of the wagon in the 
street. 

In the case of Callarian v. Oilman, supra, skids planked over, so 
as to make a walkway across the pavement, to enable a merchant 
to remove goods to and from the street in New York, were allowed 
to remain in position when in use from one to two hours at a time, 
to the inconvenience of the public, who had to walk around the 
obstruction. The court held that although in some sense a business 
necessity, still that such an extensive and continuous use of the 
sidewalk could not be justified; that there was no rule of law 
that would warrant such an obstruction daily for hours or for one 
hour continuously; that the defendant was therefore guilty of a 
public nuisance. 

In Little v. City of Madison, supra, the city licensed an exhibition 
of two large bears, whereby one of its principal streets became 
obstructed. The horses of a person traveling became frightened 
and caused damage. The court held that there was no doubt as to 
the liability of the city for the injury, both on the ground that it 
failed to perform its legal duty of keeping the street free from 
dangerous obstructions and nuisances, and upon the further ground 
that the exhibition was permitted by the city. 

In the case of Bennett v. Fifield, supra, three flat cars loaded 
with immense iron castings were left in the highway of a town 
temporarily, and a horse became frightened, causing damage. The 
town having reasonable notice of the presence of these cars in the 
streets, was held liable for the injury. 

These cases and many others that might be cited not only illus- 
trate the proposition that an obstruction need not be permanent 
in order to be a nuisance, but they also illustrate the general rule 
that any unauthorized obstruction which unnecessarily impedes or 
incommodes the lawful use of a highway is a public nuisance. 

After a careful consideration of the authorities bearing upon this 
question, as already stated, we find no warrant in the law for hold- 
ing the obstruction in the case at bar to be an exception to the 
general rule. On the contrary, such an obstruction maintained in 
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a public street for twelve consecutive days and used for exhibitions 
calculated to attract large crowds of thoughtless and indiscreet 
persons, would seem to be condemned, by the spirit as well as the 
letter of the law established in such cases. The supreme control 
of streets is in the general assembly. Cities have no power, without 
legislative authority, to authorize obstructions, in the streets, that 
are condemned as nuisances. If under the inspiration of modern 
ideas it is deemed necessary to the public weal that the streets of 
cities should be blocked by such obstructions and exhibitions as we 
are considering, the way is open to accomplish it. Let the legis- 
lature be applied to for the requisite authority. The courts can- 
not grant it, nor can they approve the assumption of such a power, 
where no lawful authority for its exercise is shown to exist. 

It is suggested that the city of Eichmond being without authority 
to grant the permit, its act was ultra vires, and it cannot he held 
liable. So far as we have examined the authorities, some of which 
are already cited, they hold this proposition to be unsound. It was 
the duty of the city to abate the nuisance and keep its streets free 
from obstruction. Its failure to do this makes it liable. The sin 
of commission in granting the permit cannot be less than the sin 
of omission in failing to discharge its duty 

For these reasons we are of opinion that there is no error in the 
rulings and judgment of the court below, and it must therefore be 
affirmed. Affirmed. 

NOTE. — The opinion in this case is valuable for its discussion of the power 
of a municipal corporation to authorize the obstruction of its streets. The prin- 
ciples laid down seem sound, and the opinion indicates a thorough search of the 
authorities. No room is left for doubt that the structure erected by the Carni- 
val Association in this case was unauthorized by law, and was a public nuisance, 
and that the city was liable for any injury proximately arising from the unlaw- 
ful obstruction. The decision should teach municipal corporations a wholesome 
lesson. 

While fully concurring in the principles of law so well worked out in the 
opinion, we are confronted with a difficulty which the record would probably 
clear up, but which the opinion does not, namely, the causal relation between 
the wrong of the city and the injury to the plaintiff. All that we learn from the 
opinion on this point is that the police were endeavoring to keep the stand clear, 
but that "when the band struck up, and the performance actually commenced, 
many people clambered on the outside of the stand, holding on by the railing ; 
that the railing on the side next the sidewalk was thus pulled off ; that the 
sidewalk was thus packed with people, and after the crowd was cleared away 
the plaintiff, ... a boy between twelve and thirteen years of age, was 
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found on the pavement with his left leg broken and bruised on his hip and 
arms." 

No stress is laid on the circumstance that the plaintiff, was a child of tender 
years, and hence that circumstance plays no part in the decision. It does not 
appear whether the plaintiff were himself one of the performers, or one of those 
who clambered up the sides of the stand from which the police were endeavor- 
ing to keep the crowd, or whether he were a mere looker on, or, again, whether 
he were using the streets as they are meant to be used, namely, for purposes of 
travel. 

The opinion leaves room for the inference that the plaintiff was himself one 
of the unruly crowd whom the police were endeavoring to keep from climbing 
upon the unlawful structure. If so, he, of course, could not complain of the 
city's wrong in permitting the structure — certainly not without the introduction 
of other principles not mentioned in the opinion, as for example, the principle 
of dangerous structures attractive to infants of tender years, the applicability of 
which is doubtful in this case, since the city merely permitted, and did not 
erect, the structure. 

Treating the plaintiff as an adult, as the court seems to have done, that the 
wrong of the city in permitting the nuisance was the proximate cause of the 
injury is not at all clear. Certainly the city would not have been responsible 
had one of the performers on the stand been injured by its breaking down, or 
had the clown broken his leg while executing a double shuffle over a crack neg- 
ligently left in the floor of the structure. If the city should permit the unlawful 
erection, by a private person, of a house in the street, no one would maintain 
that there was municipal responsibility to one who fell down the stairs because 
the stairs were badly built, or were overcrowded. 

As said, however, it probably appeared from the record (as it does not from 
the opinion) that the plaintiff was a passenger or onlooker in the street, and not 
one of the performers or of the misbehaving spectators on the stand. 

The question as to who may recover for defects in streets is not fully settled. 
In the New England States, where the liability of the city for the condition of 
its streets is statutory, the statutes usually provide that they shall be kept in 
proper and safe condition for "travellers." Under these statutes it is generally 
held that one must come within the plain terms of the statute, in order to re- 
cover for injuries caused by defective streets. Thus, it is held that boys playing 
ball or other games in the street are not within the protection of the statute : 
McCarthy v. Portland, 67 Me. 167, 24 Am. Kep. 23 ; Tighe v. City of Loivett, 119 
Mass. 472 ; but in Varney v. Manchester, 58 N. H. 430, 42 Am Kep. 592, the 
plaintiff was held to be properly using the street in standing to view a passing 
procession. 

The courts in those States where the doctrine of "implied liability" obtains, 
are more liberal in favor of the person injured. Thus a foot-passenger on the 
street, who stopped on a door-sill to tie his shoe, and was injured by a brick 
falling from a dilapidated wall of the house, within the street lines, was held 
entitled to recover df the owner of the house : Murray v. McShane, 52 Md. 217, 
36 Am. Eep. 367; so where a passenger stopped at a hydrant to get a drink of 
water, and was injured by the fall of some roofing, negligently allowed to stand 
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on the sidewalk: Duffy v. City of Dubuque, 63 Iowa, 171, 50 Am. Rep. 743; so 
in case of a child rolling a hoop on the street, who was injured by the defective 
condition of the sidewalk : City of Chicago v. Keefe, 114 HI. 222, 55 Am, Eep. 
860 ; so of children playing in the street : McGuire v. Spenee, 91 N. Y. 303 ; 
McGary v. Loomis, 63 N. Y. 104, 20 Am. Eep. 510. But, in Jackson v. City of 
Greenville (Miss.), 16 South. 282, it was held that an adult person, playing with 
a dog on the sidewalk, is not making such use of the street as to entitle him to 
recover damages if he is injured hy a defect therein ; so where plaintiff was 
racing in the street when injured : McCarthy v. Portland, 67 Me. 167, 24 Am. 
Bep. 23 ; Sidlinger v. Kansas City, 126 Mo. 315, 26 L. E. A. 723. 

There is a marked distinction between the liability of a city for the unsafe 
■physical condition of the street itself, as in the principal case, and for permitting 
a dangerous use of the street. 

For not passing ordinances to protect the public against the use of streets for 
improper and dangerous purposes not involving their' physical condition, or for 
not enforcing them when passed, or even for affirmatively authorizing such dan- 
gerous uses, a city is not liable to passengers injured thereby. The function of 
passing and enforcing ordinances is purely governmental, and the city enjoys, in 
this respect, the same immunity from liability to suit as the State itself. Thus 
a city is not liable for injuries received by passengers from the explosion of fire- 
works in the street — whether prohibited or permitted by ordinance. Indeed, 
this exemption applies, even where there is a display of fireworks by the city 
authorities under charter sanction. Tindley v. Salem, 137 Mass. 171, 59 
Am. Eep. 289; Bobinson v. Greenville, 42 Ohio St. 625, 51 Am. Eep. 
857; CRourke v. Sioux FaUs, 4 So. Dak. 47, 46 Am. St. Eep. 760; 
Bartlett v. Clarksburg, 45 W. Va. 393, 43 L. E. A. 295, 72 Am. St. Eep. 
817; Love v. Raleigh, 116 N. C. 296, 28 L. R A., 192, 21 S. E. 503; JoUy v. Hawes- 
vilU (Ky. ) 12 S. W. 313 (sham battle in street) ; Norristown v. FitepatrhJc, 94 Pa, 
St 121, 39 Am. Eep. 771 ; Ball v. Woodbine, 61 Iowa 83, 47 Am. Eep. 805 ; 
Campbell v. Montgomery, 153 Ala. 527. See contra, on peculiar facts, Spier 
v. Brooklyn, 139 N. Y. 6, 21 L. E. A. 641. Nor, on the same principle, is a 
city liable for injuries to travellers caused by boys coasting in the streets, 
though by permission of the city authorities : Schulbs v. Milwaukee, 49 Wis. 254 
35 Am. Eep. 779; Faulkner v. Aurora, 85 Ind. 130, 44 Am. Eep. 1; Pierce v. New 
Bedford, 129 Mass. 534, 37 Am. Eep. 387; Burford v. Grand Rapids, 53 Mich. 
98, 51 Am. Eep. 105; nor for failing to pass ordinances prohibiting the use of 
the sidewalk by bicyclists; such use resulting in personal injuries to the plaintiff. 
Jones v. Williamsburg, 97 Va. 722, 34 S. E. 833. 

Where a traveller is injured by the defective condition of the street, and 
recovers a judgment therefor against the city, the city has a right of action 
over against a third person to whose default the condition of the street was due. 
Thus, where a gas company, by permission of the city, placed a gas-box in the 
sidewalk, for turning off the gas, and, by reason of the defective condition of 
this appliance, the plaintiff was injured, for which injury he recovered a 
judgment against the city — the latter has a cause of action over against the gas 
company. And if, in such case, the wrong doer had notice of the first suit, with 
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an opportunity to defend it, the judgment therein is conclusive as to the amount 
of damages in the second suit. 

Washington Gas L. Co. v. Dist. Columbia, 161 U. S. 316. See Va. Acts 1901, 
p. 107. 

Independently of statute, it is well settled that no liability rests upon a county 
for damages resulting from defects in highways or county bridges. A county is 
so much a part of the State that it is not liable for the torts of its officers and 
agents. Fry v. Albemarle County, 86 Va. 195, 19 Am. St. Eep. 882, and note; 
Field v. Albemarle County (Va.), 20 S. E. 954; 1 Dillon Munic. Corp. 22-25; 2 
Id. 963, 996, 997 and n. 
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Supreme Court of Appeals: At Richmond. 
February 5, 1903. 

1. Master and Servant — Fellow servants — Case at bar. All serving a common 

master, working under the same control, deriving authority and compensa- 
tion from the same source and engaged in the same general business, although 
in different grades and departments, are fellow servants, and take the risk of 
each other's negligence- In the case at bar two servants were engaged in 
erecting a piece of machinery and one of them was injured in consequence of 
the negligence of the other. 

2. Master and Servant — Unfit servant — Notice to master — Burden of proof — Case 

at bar. The burden of proving negligence in selecting and continuing an 
unfit servant is on the plaintiff. He must prove the specific act of negligence 
on which the action is founded, and this, of itself, may in some cases prove 
incompetency, but not notice thereof to the master. In the case at bar there 
is no evidence of unfitness except the act which is the foundation of the action, 
and of this the master could not have had notice. 

3. Master and Servant — Unsafe machinery — Erection of machinery — Case at bar. 

In the case at bar the plaintiff was injured by the negligence of a fellow-ser- 
vant while assisting him in the erection of machinery, and not in its use. The 
injury received was one incident to the employment, and the rule requiring 
the master to use ordinary care to provide the servant with reasonably safe 
machinery with which to work does not apply. He was not engaged in the 
use of the machinery, but was assisting in its erection. 

Error to a judgment of the Law and Equity Court of the city of 
Richmond, rendered February 18, 1902, in an action of trespass on 
the case, wherein the defendant in error was the plaintiff, and the 
plaintiff in error was the defendant. Reversed. 

The opinion states the case. 

* Reported by M. P. Burks, State Reporter. 



